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What IS
SIRAM?

The SAl Independence Rapid Advocacy Mechanism (SIRAM) was established

In 2018 to advocate and raise awareness of threats to and breaches of

SAI Independence, as well as broker support for SAls facing challenges to
their independence.

These threats can manifest in a variety of ways, such as through amendments
to a country's constitution or audit legislation, challenges to SAl mandates,
and/or attempts to remove the Head(s) of the SAI or delay the appointment

of a new Head.

Stages of SIRAM

1) Report a threat through various channels and
entry points

2) Link the threat to relevant pillars of INTOSAI
P-1 and INTOSAI P-10

3) Provide atimely advocacy response using
one or a combination of existing tools

4) Monitor developments during and after the
response stage



SIRAM cases
over the years

Since the establishment of SIRAM in 2018, there has been a sharp increase in the number of threats reported to IDI. Notably,
reported cases correlate with regions experiencing greater declines in accountability, good governance and SAI independence.
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Background and context

Mr. Marian BANAS, President of the Supreme Audit Institution of Poland (NIK) contacted
the Director General of IDI on the 26 October 2021 (appendix 1) for what he labeled
"systemie restrictions on independence of the Supreme Audit Office of Poland™ and
requested the initiation of IDI's SAl Independence Rapid Advocacy Mechanism (SIRAM).

To support his claim the President referred to attacks to both his family and him, from
the Special Services and the Central Anticorruption Bureau (CBA) which reports to the
Prime Minister's Office, and also an auditee of the SAl.

The President traces these attacks back to the publication of an audit report in 2020 on
the elections process in Poland, called the "envelope vote" 1which received significant
media coverage and where NIK auditors identified numerous illegalities, including
mismanagement, inefficiency and unreliability of public funds spending.

He mentioned that the intimidation he faced culminated with the request from a Regional
Prosecutor to obtain consent from the Lower Chamber of the Polish Parliament (Sejm) to
lift his immunity and bring him to Justice.

In his submission, the President also referred to the lack of cooperation from the Sejm,
which is the body to which the NIK is accountable and report, and which has rejected
most motions for appointment of the members of the NIK's Council.

It is against that backdrop that the NIK's President decided to "initiate the SIRAM
mechanism...and have an in-person meeting to discuss the dangerous events and
behaviors of the members of the Polish Government and the services they supervise,
which pose a threat to the constitutional legal order of the Republic of Poland and the
Supreme Audit Office of Poland"

The following report provides a summary of the assessment conducted, conclusions
reached, and recommendations formulated by the IDI SAl Independence team who
conducted the process.1

1https://notesfrompoland.com/2020/04/23/polands-postal-election-enveloped-in-confusion-as-government-
pushes-ahead-before-legislation-passed/


https://notesfrompoland.com/2020/04/23/polands-postal-election-enveloped-in-confusion-as-government-pushes-ahead-before-legislation-passed/
https://notesfrompoland.com/2020/04/23/polands-postal-election-enveloped-in-confusion-as-government-pushes-ahead-before-legislation-passed/

Il Assessment Methodology

8. Following the formal opening of the case, an assessment methodology aimed at ensuring
a balanced assessment was conducted as follows:
- Broad internal stakeholders' consultation sought

Organization/Institutions Function/Individual Date ofthe Date of the
letter inviting  Response
their views received 2

on the case
Speaker of the Lower Chamber 24/01/2022  15/06/2022
(Sejm)
Legislative Branch Deputy Speaker of Lower 24/01/2022 N/A
Chamber (Sejm)
President of the Parliamentary 24/01/2022 N/A
Group on the Rule of law
Marshall of the Senate 24/01/2022  01/02/2022
Senator, Former Head of SAl 24/01/2022 N/A
President of the Republic 24/01/2022 N/A
Executive Branch Prime Minister 24/01/2022 N/A
Minister of Interior 24/01/2022 N/A
Minister ofJustice and Prosecutor  24/01/2022 N/A
General
Judiciary Branch Vice-President of the State 24/01/2022 N/A
Tribunal

- Thorough desktop review of material submitted by the various parties

Legal Documents Letters Other documents
Supreme Audit Office Act  Letters between the Motions of submitted by the
(23/12/1994) President of the NIK and the SAl to the Speaker of Sejm
Marshall of the Sejm for the appointment of NIK's
Council

Letter from the Police Notifications by the SAl to the
Constitution of the Republic  summoning NIK's staff to Prosecutor's  office  for
of Poland appear as witness in following up on audit reports

investigations concerning (140 notifications)

2Very few responses were received. However, we received responses from the most important stakeholders in
the case the Speaker of the Sejm and the Marshall of the Senate.



excess of power by NIK

employees

Open Letter by the NIK staff Summary of Restrictions
on the budget cuts faced by faced by the NIK in
the SAI conducting their audits

These steps were supplemented by and in-person interaction in Poland (June 2022) with NIK's
Management and members of the Parliament, the Deputy Chair of Foreign and European
Union Affairs Committee and the Chair of State Audit Committee, in the Senate. Throughout
our assessment we also interacted with the INTOSAI General Secretariat and EUROSAI
Secretariat to further our understanding of the case and context. Finally, we interacted with
legal practitioners and Constitutionalists3 (October - December 2022) to inform our
understanding of the legal aspects of the case.

. NIK's Institutional Profile

9. Article 202 in chapter IX of the Constitution of Poland establishes the NIK as the i) Chief
State Organ of State Audit, ii) that it is subordinate to the Sejm (Lower Chamber of
Parliament), and iii) that NIK shall act in accordance with the principles of collegiality.

10. Article 203 provides a broad mandate to NIK which includes the audit of central and local
government, and extends to the audit, of other organizational units and economic
subjects, to the extent to which they utilize State or communal property or resources or
satisfy financial obligations to the State.

11. From the Constitutional provisions, the NIK can be classified in the group of SAls
established as independent officers of Parliaments4(i.e., subordination to the Sejm) with
collegial decision-making processes. In the Polish context this is highlighted by “the
complementarity between the State Audit Control (carried out by the NIK) and the Sejm who is
the only body authorized to control the activities of the Council of Ministers and the
government administration. Therefore, the NIK's audit tasks are performed for the benefit of
the Sejm5"

12.The principles of oversight by the Sejm and collegiality are further elaborated by the Audit
Act of 23 December 1994. In fact, the Sejm plays a key role in the appointment and
removal process of the President of the NIK. The Sejm also plays a key role in the

3They asked their identity to not be disclosed but agreed that we could share the content of their analysis

4 Officers of Parliament support both houses in their accountability and scrutiny functions by carrying out
independent oversight responsibilities assigned to them by statute. Appointment of officers of Parliament. Hill
Studies. Publication No. 2009-21-E, Library of Parliament of Canada.

5Constitution of Poland. Volume Il. Commentary, ed. Prof Marek Safjan, PhD, Leszek Bosek, PhD, 2016



appointment of the College of the NIK which is the way through which the constitutional
principle of collegiality is implemented.

13.According to Section 22 of the Audit Act, the Council of the Supreme Audit Office shall
consist of the President of the Supreme Audit Office acting as the Chairperson (1), Vice-
Presidents (3), and Director-General (1) of the Supreme Audit Office, and 14 Members of
the College (7 scholars in law or economics, and 7 Directors of audit or Advisors to the
President of the NIK). Upon request of the President of the Supreme Audit Office, the
Marshal of the Sejm shall appoint the Members of the College6.

14. Given the SAl's Institutional profile one can argue that for the SAIl to operate there
must be a subtle interplay and balance between the constitutional principles of its
independence and autonomy, its subordination7to the Sejm and the collegiality of
its decision-making process. As such, safeguard should be established to ensure the
respect of these three Constitutional Principles.

V. Analysis of the Case

15.The SIRAM methodology aims at determining whether Independence principles
encapsulated in the Lima and Mexico Declarations (INTOSAI P-1 & P-10) had been
infringed. To that end it focuses on issues which can be directly linked to potential
infringements of the Independence of the SAI and have a direct effect on its operations.

16. When deciding on the scope of the analysis related to systematic restrictions on the
independence of the Supreme Audit Institution of Poland, it was decided not to
focus on the claims around the personal and/or cyber-attacks on the President and his
family as it couldn't be directly related to an infringement of a specific principle under
the Mexico Declaration

17. The assessment focused on the following possible infringements:

= Significant delays in the appointment of NIK officials (members of the
Council of the NIK and NIK's Director General).
e Interference faced by the NIK and its auditors in conducting specific audits

6The same provisions shall be applicable accordingly to the expiration or termination of the term of office of a Member of the
College of the Supreme Audit Office

7The Constitutional Tribunal in itsjudgement of 1 December 1998 (K 21/98), provided an interpretation of the
subordination as set forth in Article 202(2) of the Constitution. The same opinion was repeated in the verdict of
28 June 2000, K 25/99. The Tribunal made it clear then that subordination understood in this way should not
breach the essence of NIK's autonomy



Financial limitations faced by the NIK

Delays in the appointment of the NIK officials (Members of the Council of
the NIK and the Director General)

18. Regarding the appointment of members of the Council, Principle 2 of the Mexico
Declaration (INTOSAI—P-10) postulates the independence of SAl heads and members of
collegial institutions as an essential condition for allowing them to carry out their
mandates. As noted earlier, collegiality is a constitutional principle through which the SAl
of Poland should operate. This principle is implemented through the Council of the NIK
whose member are appointed by the Marshal of the Sejm upon proposal by the President
of the NIK. The Parliamentary regulations on the functioning of State Control8 in its
Chapter 3.2 on the composition of the council and the statutes of its members, states
that the President, Vice-Presidents and the Director General are members of the college
by Law, the remaining 14 members are appointed by the Marshal of the Sejm, at the
request of the President of the NIK, after consulting the relevant Parliamentary
Committee.

19. From the period August 2019 to July 2022 the President of the NIK submitted 34
motions for appointment of members of the NIK Council (see table9below) as per the
provisions of the Audit Act. Out of the 34 motions for appointment submitted, seven
members were appointed.

20.
Dates of motion Number of Number of Comments10
motions Members
submitted appointed
26/09/2019 4 0 Zero motions forwarded to
the Public Audit Committee
29/01/2020 5 2 Two motions forwarded to
the Public Audit Committee
21/04/2020 6 0 Zero motions forwarded to
the Public Audit Committee
13/07/2020 5 2 Five motions forwarded to
the Public Audit Committee
04/08/2020 3 3 Three motions forwarded
to the Public Audit
Committee
13/05/2021 4 0 Four motions forwarded to

the Public Audit Committee

8Najwyzsza Izba Kontroli i prawne aspekty funkcjonowania kontroli paristwowej (nik.gov.pl)
9Based on the information and motion shared by the SAl with the assessment team
10The Speaker has the possibility to request the opinion of the Parliamentarian Committee of Public Audit (KOP)



06/07/2021 6 0 Zero motions forwarded to
the Public Audit Committee

09/03/2022 3 0 Zero motions forwarded to
the Public Audit Committee

21.When asked about the situation, the Marshall of the Sejm'" stated the following “...Under
the NIK Act, the appointment of the NIK Council members is the responsibility of the Marshal
of the Sejm, acting on the request of the NIK President, It results, as mentioned above, from
the constitutional principle of NIK's subordination to the Sejm and the responsibility of the NIK
President before the Sejm. The principle of NIK's subordination to the Sejm is also expressed
in the procedure whereby the NIK President's motions appointing members of the NIK Council
are subject to an opinion by the relevant Sejm committee - the Commission for State Control
mentioned above. In each case, when the NIK President requests the appointment of the NIK
Council member, the Marshal of the Sejm refers the request to this committee. After obtaining
the -committee's opinion, the Marshal of the Sejm decides on the appointment to the NIK
Council or refuses to appoint the person indicated by the NIK President. It applies in particular
to those cases where the committee has expressed a negative opinion on the nomination
submitted. | want to emphasize that the appointment of the NIK Council member is the
responsibility of the Marshal of the Sejm, who is not bound by the nomination made by the
NIK President. In the case of refusal to appoint a candidate indicated by the NIK President, the
Marshal of the Sejm shall request the NIK President to present another candidate. These should
be candidates who will be accepted by the Sejm bodies to which NIK is subordinate. Despite
the extensive correspondence between the Marshal of the Sejm and the President of the NIK
on these matters, he does not seem to recognize the importance of the regulations in force in
this respect, as demonstrated, among others, by his letter of 26 October 2021 to the Director
discussed in this matter. The Sejm of the Republic of Poland, whose work | have the honor to
direct, has the right and-obligation to require the NIK and its President to respect the principle
enshrined in the Constitution that the NIK is subordinate to the Sejm.”

22.In a written reaction to the Marshall of the Sejm, the President of the NIK stated the
following “ ...The constitutional principle of collegial responsibility of NIK concerns the team
model of activities in state auditing, to voice NIK's stance. In other words, the functions of NIK
are_exercised through joint approval of audit related positions. For this model to be fully
implemented, the number of Council members should ensure objectivity. In accordance with
Article 22(1) and (2) of the Act on NIK, the Council of NIK is composed of: seven scholars in law
or economics (from outside NIK) and seven directors of NIK organizational units appointed by
the Marshal of the Sejm -upon request by the President of NIK, following an opinion of the
Committee on State Audit and, ex officio, President of NIK as the Chairperson, Vice-Presidents
and Director General, who are not subject to the Committee’s opinion. NIK does not question

' Letter from the Marshall of the Sejm to the Director General of IDI, 15 June 2022.



the competence of the Marshal for an appointment of members of the Council of NIK, of course
following requests by the President of NIK, but | would like to emphasize that from August 30th
2019, i.e. from the beginning of my term of office, to july 11th 2022, | approached the Marshal
nine times and | submitted 34 motions for appointing members of the Council of NIK. Only
seven candidates have received positive opinions from the Committee on State Audit and have
been consequently appointed by the Marshal of Sejm.

23. It should be emphasized that the competence of the candidates that were granted negative
opinions by the Committee on State Audit were not questioned at the Committee sittings.
Moreover, the Committee’s opinions are not binding for the Marshal. It is also reflected in the
steps taken by the Marshal of the Sejm who in one case appointed a member despite a negative
opinion of the Committee, and in another - did not appoint a candidate who received an equal
number of votes “for” and “against” at the Committee’s sitting, which meant that the
Committee’s opinion was not negative. Another questionable decision by the Marshal was not
to forward 14 motions by the President of NIK to the Committee. Also, the President of NIK
withdrew two motions before the Committee’s sitting, and the Marshal still forwarded them to
the Committee that consequently gave a positive opinion, and the candidates were ultimately
appointed to the Council of NIK. NIK operates in accordance with the principle of collegiality,
as set forth in Article 202(3) of the Constitution and in Article 1(3) of the Act on NIK. The
embodiment of this principle is the Council of NIK that takes decisions on the most important
issues related to NIK's activities. These include approval of the state budget execution and
monetary policy guidelines, approval of NIK's activity report, adoption of discharge for the
Council of Ministers, motions to the Sejm to examine certain questions related to activities of
public bodies, statements containing charges against members of the Council of Ministers or
persons managing top state institutions found during audits, and approval of annual audit
plans. At this point it has to be emphasized that NIK's annual plan sets audit directions, which
is the basis for NIK's activity - in accordance with Article 6(2) of the Act on NIK, NIK performs
its tasks on the basis of annual work plans submitted to the Sejm, and the Council of NIK
decides which audits are included in plans. Another responsibility of the Council is to decide
on objections voiced to audits by the most important state bodies. Considering the above, if
members of the Council of NIK are not appointed, ultimately only the members from NIK
management, i.e., the President of NIK, Vice-Presidents and the Director General, will remain
in the Council. This may lead to questioning NIK's objectivity, and consequently it may paralyze
the functioning of NIK.

24.Without commenting on the legal boundaries of the principle of subordination, one can
opinionate on whether the delays in the appointment of members of the NIK can
threaten the independence of NIK and the full implementation of the principle of
collegiality. In addition to the legal challenge posed, there is also a technical dimension
highlighted by the NIK's President in his response. The Council has a key role to play in



assessing the quality of the audit reports as it is a key element of the quality control
system. Therefore, it should be constituted of experts with an expertise in key areas to
enhance the quality of the deliberations.

25. This point of view was similar to the position adopted by the European Commission in the
Country Chapter on the rule of law situation in Poland of its 2022 Rule of Law Report'. The
Report states “The Supreme Audit Office continues its operation under adverse conditions. As
of 2021, the Marshal of the Sejm has been refusing to appoint Members of the SAO College,
thus hampering the effective functioning of the Office”.

26.0Our position also relied on an independent legal opinion, which concluded “...regardless
of the way art. 202 of the Polish Constitution is interpreted by domestic courts (including,
eventually Polish constitutional court), the context in which this conflict takes place should be
considered... there is a deterioration of the rule of law as it was acknowledged by the
Commission and by the European Court of Justice. Poland must respect the rule of law, under
art. 2 TEU: this principle requires that all public powers act within the constraints set out by
law. The need to respect the rule of law is also a precondition for ensuring compliance with
the principles of sound financial management of EU funds, as it is stated in recital 7 of the
conditionality regulation n. 2020/2092. There are a number of EU positions adopted by various
EU institutions that should be taken into consideration when assessing whether the INTOSAI
declaration is respected.

27.Having the legal framework in mind, we can focus on one of the complaints submitted by the
President of the NIK: the difficulties in having the members of the Council of NIK appointed by
the Marshall of the Sejm. It should be emphasized that the NIK is the supreme state audit
institution and despite it being subject to the Sejm, it also enjoys independence which is
guaranteed by the Constitution and has been recognized by the Constitutional Tribunal (in
1998 and 2000). One of the prerogatives of the President is to request the Sejm to nominate
the members of the NIK Council. There is no doubt that the appointment of these members
falls within the power of the Sejm, as it is clearly stated by the Marshall of the Sejm; however,
if the President of the NIK's requests of appointments of these members (34 requests since
2019) are systematically disregarded, this prevents the NIK to function and to exercise its
powers which are based on respect of the principle of independence. Interfering with the
activities of the NIK undermines the rule of law in Poland..."

28.Regarding the appointment of the Director General. According to Art. 21 sec. 2 of the Act
on the Supreme Audit Office, "The President of the Supreme Audit Office, with the
consent of the Marshal of the Sejm, appoints and dismisses the Director General of the

122022 Rule of Law Report The rule of law situation in the European Union



Supreme Audit Office". The candidate for the Director General is not subject to the
opinion of the parliamentary committee on State Audit. Contrary to this, the Marshal of
the Sejm, forwarded to the State Audit Commmittee on February 8, 2022 the motion of the
President of the Supreme Audit Office for consent to the appointment of a new Director
General. The Committee expressed a negative opinion which led the Marshal of the Sejm
to reject the appointment of the Director General on February 23, 2022.

29.The tasks of the Director General are regulated by the ordinances of the President of NIK
issued pursuant to Art. 13 of the Act on the Supreme Audit Office. Pursuant to §7-10 of
the applicable Ordinance No. 66/2019 of the President of the Supreme Audit Office of
September 10, 2019'3, the Director General of the Supreme Audit Office exercises direct
supervision over organizational units of the Supreme Audit Office’. In addition, the
Director General may present to the President of the Supreme Audit Office his position
on matters relating to the protection of classified information, the protection of personal
data, as well as on matters falling within the competence of the Occupational Safety and
Health Department and Social Affairs; supervises the timely preparation of the draft
budget in the part concerning the Supreme Audit Office and may make decisions related
to the implementation of the budget of the Supreme Audit Office; may issue instructions
to the directors of organizational units of the Supreme Audit Office in order to perform
tasks related to the implementation of the NIK budget, and instructions regarding the
keeping of records of the assets of the Supreme Audit Office; represents the State
Treasury on behalf of the President of the Supreme Audit Office, and in particular is
authorized to incur financial liabilities on behalf of and for the Supreme Audit Office;
performs the tasks of the head of the contracting authority referred to in the provisions
on public procurement.

30.In the absence of the Director General most of its task are performed by the President of
the NIK. From our perspective, the prolonged vacancy adds on the daily tasks which have
to be performed by the President and the issue should be resolved to allow the President
to allocate his time to other matters.

Limitations faced by the NIK and its auditors in conducting specific audits.

31.Principle 3 of the INTOSAI P-10 stipulates SAls should enjoy a sufficiently broad
mandate and full discretion in the discharge of their functions. Principle 4 of the
INTOSAI P-10 stipulates SAls should have unrestricted access to information for the

'3 (Prepared on the basis of the ordinances of the President of the Supreme Audit Office: No. 14/2021 of
February 10, 2021, No. 52/2020 of of August 6, 2020, No. 40/2020 of July 16, 2020, No. 37/2020 of July 14, 2020,
No. 83/2019 of December 5, 2019, No. 74/2019 of 2 October 2019)

4 |IT Department; Department of Facilities & Logistics; Corporate Services Department; Accounts Department



proper discharge of their statutory. Consistent with the spirit of the Mexico Declaration,
the Supreme Audit Office of Poland has a very broad mandatel5which includes the
ability to audit differentjurisdictions (central and local), and extends to the audit, of
other organizational units and economic subjects, to the extent to which they utilize
State or communal property or resources or satisfy financial obligations to the State.

32. Despite those provisions, the SAl's mandate to audit specific entities has been questioned
and staff from the NIK have been prevented from accessing the premises of auditees. In
addition, access to information has in several instances been hindered through delays or
refusal to provide necessary information. Finally, in selected cases investigations and
judiciary procedures have been initiated against the staff from the SAl for exceeding their
authority. The tablel6 below gives an illustration of those investigations which are
exhaustively listed and detailed in appendix 3 of the assessment report.

33.

Audit Entity Government
ownership 17

PKN ORLEN SA 50%

Progress of the
auditi8
The company

Legalproceedings
against SAl Staff

Audit No P/22/013 letter from the Capital

questioned NIK's  City Police
Implementation of audit mandate Headquarters of 17
measures to increase October 2022

fuelsafety in the oil

summoning auditors

sector

PGNIG SA  71.88% Audit No legal
Audit No discontinued proceedings
P/22/012 - during the  against SAI Staff
audit the

Selected company
expenditure of questioned
companies with NIK's
a State mandate
Treasury share  Polski 50% The Notification of
and of the Koncern company exceeding
foundations Naftowy questioned  authority by NIK
established by  Orlen SA NIK's audit auditors - letter
these (Polish Qll mandate from the Capital
companies, and Concern City Police
financial Orlen SA)

5 Article 203 provides a broad mandate to NIK which includes the audit of central and local government,

and extends to the audit, of other organizational units and economic subjects, to the extent to which they utilize
State or communal property or resources or satisfy financial obligations to the State.

16 Table prepared on the basis of the information submitted by the SAI

17To determine whether the entity falls within the mandate of the SAl

1BAt the end of 2022



management
and

of statutory
objectives of
these
foundations

Headquarters of
17 October 2022

implementation

Fundacja 100% The entity Notification of
ORLEN questioned | exceeding
(ORLEN NIK's audit authority by NIK
Foundation) mandate auditors - letter
from the Capital
City Police
Headquarters of
17 October 2022
Link 4 100% The No legal
company proceedings
questioned | against SAI Staff
NIK's audit
mandate
Energa SAw | 90,9% The No legal
Gdansku company proceedings
(subsidiary) questioned | against SAI Staff
NIK's audit
mandate

34.From our perspective the limitations faced by the NIK and its auditors illustrated in the

table above and retraced in appendix 3 constitute an infringement of the principle 3

and 4 of the Mexico Declaration on SAl Independence (INTOSAI P-10). Moreover, a

court decision of the 30 January 2023 ruled in favor of the SAl and mentioned that the
SAl had the mandate to audit public entities and their subsidiaries, including
foundations. Although this decision is a positive outcome, it is worthwhile mentioning it
was issued by a provincial court and doesn’t hot prevent future obstruction from
happening. In fact, the SAI has reported additional instances where they were denied
access to information, or their mandate was questioned.

Financial limitations faced by the Audit Office.

35.Principle 8 of the Mexico Declaration on SAl Independence, states that Supreme Audit
Institutions should be provided with human, material, and financial resources
necessary for its appropriate operations. Chapter 32 of the European Union Acquis
Communautaire which deals with financial control, requires Supreme Audit
Institutions to be Institutionally, operationally, and financially Independent.

36. The President of the SAl informed us that on 25 October 2022, the Committee on State
Audit, which is a permanent committee dealing with, among others, NIK’s activities




introduced an amendment that significantly decreased the NIK budgetfor staff
remunerations by around 51 000 000 PLN approx. 11 000 0000 euros.

37. Hefurther elaborated on the amendments which are structured as follow:

e staffremuneration (current expenditure of budgetary units) - decrease by PLN
42,145,000 PLN;

e social insurance contributions (current expenditure of budgetary units) - decrease by
PLN 7,125,000;

e contributionsfor the Labor Fund and Solidarity Fund (current expenditure of
budgetary units) - decrease by PLN 817,000;

e paymentsfor the Employee Capital Plan (PPK) made by the employer (current
expenditure of budgetary units) - decrease by PLN 164,000.

38. In the meantime, according to the information provided by NIK, other Departments and
Budgetary Units saw a significant increase in their budgets. For example, the National
Labour Inspectorate received 15% increase and the budget to the Chancellery of the
Prime Minister increased by 80%.

39. According to President of the SAIl, the above reductions in NIKS budgetary resources
significantly hamper the performance of NIKS tasks setforth directly in the Constitution.
During the current increasing economic crisis and the growing inflation (in October 2022 was
estimated at 17.9%, according to the Polish Statistics (GUS)), appropriate financing is
especially importantfor NIK to operate properly.

40.. The financial restrictions make it impossible for NIK to recruit new qualified staff members.
In the current economic situation, employers have to compete for recruits with attractive
salaries, and NIK - due to the decrease of the remuneration budget - cannot compete with the
private sector or other entitiesfrom the publicfinance sector.

41. We must remember that the budget requested to parliament was intended to make the
remuneration at NIK closer to the amounts offered for similar positions in other state
institutions, and thus become more attractive to employees.

Average salary Average salary in

Workgroup adjusted for inflation NIK - as of % difference
(16.6%) - other units February 24, 2023
Management 23 242 7t 17 440 z -25%
Junior

management 14 112 7 11 947 z -15%



Advisor to the
President 18 307 zt 14 052 zt -23%

Special 14 371 zt 8 347 zt -42%

42. The President adds: "Infact, as of February 24, 2023, we have 1,581 employees (...) The budget
increase would have been used to (1) Hire new people - who could potentially carry out new
audits after learning the scope of the auditor's work and (2) Increase salaries - to stop the
trend of leaving work due to higher salaries outside NIK. Based on NIK's personnel statistics
for 2022, approximately 35.40% (40 employees) of employee leavingfrom the NIK were related
to unattractive remuneration.

43. Increasing salaries at NIK would translate into more effective recruitment. In 2022, 21
recruitments (out of 28 people) were not resolved, which accountedfor approximately 35% of
all recruitments, where the reason was, among others, the rejection of the offer by the
candidates were too low salary. With the requested budget allocation, we could potentially 109
peopleld with competitive salaries andfill the vacant staffposition.

BREAKDOWN OF THE BUDGET INCREASE TO PARLIAMENT FOR
RECRUITING ADDITIONAL STAFF AND INCREASE THE SALARIES OF
EXISTING STAFF D

0,
Job position Budget by % share  Number of people

of the group to be hired
Advisor to the President of
NIK 275 912,79 zt 1
Economic, legal and
technical advisors 5104 386,63 zt 28
Auditors/senior auditors, 8 599 281,98 zi 63
Inspectors/junior
inspectors. 1839 418,60 zt 17
109
Number of employees after hiring 109 1690
employees:
Total number of auditors at NIK - after 1141
employment:

Remaining amount for pay raises of the

existing workforce to: 25000 000 zt

19. 1Advisor to the President of NIK, 28 advisors (technical, economic or legal), 63 auditors/senior auditors, 17
inspectors/junior inspectors.

XA Table prepared by the SAl



44,

V.

Looking at the explanation provided by the SAl one can conclude the budget cuts
significantly hinders the SAls ability to retain its workforce and recruit the staff
complement necessary to carry out its mandate. It is also worthwhile noting that other
Institutions received significant budget increase in the meantime. However, it is
important to note that the procedure through which NIK's budget was reduced followed
the normal procedure and didn't involve executive interference. In that sense, as much
as we can agree on the negative impact of the budget cuts on the SAl's ability to fully
perform its mandate and contribute to accountability, we cannot conclude that they
constitute an infringement of the principle 8 of the Mexico Declaration and the Chapter
32 of the Acquis Communautaire.

Conclusion and recommendation

45.At the end of the assessment and based on the evidence collected, stakeholders

46.

consulted, and analysis conducted we conclude that the case presented by the SAI of
Poland poses a threat to the principle 2 - independence of SAl heads and members of
collegial institutions -, principle 3 sufficiently broad mandate and fuli discretion in the
discharge of their functions, principle 4 unrestricted access to information for the proper
discharge of their statutory responsibilities. Regarding principle 8 related to financial
autonomy as much as we can agree on the negative impact of the budget cuts on the SAl's
ability to fully perform its mandate and contribute to accountability, we cannot conclude
that the principle was infringed.

We would therefore encourage the relevant stakeholders to take necessary action to
uphold the independence of the NIK and optimize its contribution to accountability,
including appointing members of the council, providing timely access to information, and
finding ways to provide the appropriate level of financial means to the SAl. We stand
ready to support any initiative or process aiming at strengthening these aspects of the
legal framework.
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MARIAN BANAS

BOE.0712.001.2021 Warszawa, 2{) Qctober 2021

Mr Einar Gorrissen
Director General
INTOSAI Development Initiative
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On 30 August 2021, two years passed since the Sejm, i.e. the Lower House of the Parliament
of Poland, appointed me the President of the Supreme Audit Office (NIK), which is an institution that
since 1919 has been the foundation of independent state auditing — a prerequisite for a democratic
state.

Unfortunately, since the beginning of my term of office as President of NIK, | have been forced
to struggle with disgraceful attacks on my family and myself, and | have to face, on an everyday basis,
attempts to systemic restrictions on independence of the Supreme Audit Office of Poland.

The Central Anticorruption Bureau (CBA), an institution subordinate to the Polish Prime Minister, and
an auditee of the Supreme Audit Office, on 19 February 2020 searched the premises of the NIK
Headquarters, my private apartment, and the private apartment of my children. On the same day, the
CBA, at the request of the Prosecutor’s Office, intruded over 20 apartments of other members of my
family and friends. This brutal and illegal operation, unfortunately, met with the approval and lack
of reaction on the part of Speaker of the Sejm of Poland Elzbieta Witek. Undoubtedly, such actions were
supposed to force me to leave the office and abandon audits conducted in vital areas of the State's
performance.

Furthermore, on 28 April 2021, special services again entered the premises of my family members, and
my son Jakub Bana$ was treated in an exceptionally brutal manner — all documents related to his
business activity were taken from him, and consequently he could not continue to do his job and
to maintain his family.

These searches breach the immunity of the President of the Supreme Audit Office, and the Speaker of
the Sejm of Poland, to whom NIK is subordinate, explains - without waiting for an opinion of Poland’s
most recognised experts in constitutional law — that immunity covers the President of NIK only, and not
his family, office space or personal belongings — in this way giving consent to undemocratic, or even
totalitarian methods that the Prosecutor’s Office and Polish special services use.

The above activities of special services were beyond doubt related to the audit of the so called
‘envelope vote", the results of which were to be published on 18 May 2021. The audit concerned the
elections for the President of Poland in which postal voting was foreseen, scheduled for 10 May 2020,
where NIK auditors identified numerous illegalities, including mismanagement, inefficiency and



unreliability of public funds spending. Considering the results of this audit, | had to submit notifications
on potential offences, consisting in exceeding powers and neglecting duties by, among other, the Prime
Minister, the Minister of Internal Affairs and Administration and the Minister of State Assets, as well as
many other high rank public administration officials.

On the night preceding the press conference during which the findings of the postal voting audit were
to be announced, e-mails were sent to all NIK units with an alleged statement of my son Jakub that he
would commit suicide by blowing his house up.

The very contents of this false e-mail show how serious the situation is, and prove that the intention
is o force me, as President of the Supreme Audit Office, to resign from audit activities. The message
read: | am writing this in order to explain that nobody has directly contributed to my death. This
is entirely my decision. My life, my promising career, have been ruined by PiS [the ruling party. i.e.
Prawo i Sprawiedliwos¢]. My father was blackmailed to resign from the office, and | was supposed (o be
a bargaining card. This is over, it came to an end. Everyone's endurance has its limits. Also, only just
before the beginning of the press conference | referred to above, the police came to my apartment in
Warsaw, and to my wife's apartment in Krakéw - to tell us about a suicide attempt of our son.

My electronic devices have been confiscated, as well as documents related to my function of the
President of NIK. My son's and his wife's company documents have also been illegally distrained, in the
presence of my wife and grandchildren. My family and | have been subject to lllegal operations
of special services, law enforcement bodies and the Prosecutor’s Office. | have been constantly kept
under surveillance and deprived of privacy. The Prosecutor who approved illegal detention of my son,
during the session of the Sejm Committee that was to decide about lifting the immunity of the President
of NIK, silenced the parliamentarians who opposed such unprecedented activities of the Polish
Prosecutor’s Office.

Scandalous, immoral and breaking all standards of a civilised state and rule of law was
the detention of my son on 27 July 2021 at the airport in the city of Krakow — by thirteen armed officers
of the Central Anticorruption Bureau — when he was treated as a terrorist on his way back from holiday
with his wife and children. At the time when my son was arrested at the crowded airport, my daughter-
in-law was called to go to the city of Bialystok, located 500 kilometres away, within less than 24 hours -~
disregarding the need that their children, and my grandchildren, needed due care, also psychological -
due lo disgraceful, inhumane and despicable “show” that definitely does not befit an officer,
when their father was detained in a public place like a criminal. On the next day, he was released - due
to the lack of legal and actual basis to keep him. Importantly, my son and his wife were released, after
interrogations, with repressive preventive measures — on bail in the amount of 50,000 euro, although it
was obvious that such an amount could not be collected by my son and his wife so quickly without their
parents' help.

Constant intimidation of me and activities aimed at destabilising the work of the Supreme Audit
Office can be illustrated with the fact that already three days after my son's arrest, i.e. on 30 July,
| received from the Speaker of the Sejm a motion by the Regional Prosecutor in Bialystok of 5 July
to obtain consent of the Sejm to bring me to justice. On the same day, the Chairman of the Committee
for Regulations, Parliamentarian and Immunity Issues set the date — 10 August - for the Committee
meeting to consider this motion forcing the Committee members to take a decision on waiving immunity
of the President of NIK without getting acquainted — according to the Prosecutor's Office — with huge
evidence documentation of some 80 volumes at the meeting that was shortened to two hours only!
Considering the information from the Chairman of the Committee that the decision of the Committee
was supposed to be submitted to the Sejm already on 11 Augus! 2021, one can assume that all
decisions had been actually taken much in advance, so the very session of the Committee would
be just an unnecessary showl



Furthermore, from the very beginning of my term of office as the President of NIK, i.e. since 30 August
2019, | have six times addressed the Speaker of the Sejm with a request to appoinl members
of the NIK Council, and | have submitted 27 motions for appointment. Only seven candidates were
approved by the Committee of State Auditing and were ultimately appointed to the Council of NIK by the
Speaker of the Sejm. Subsequent motions to appoint persons with high qualifications have not been
considered at all, or have been rejected, while requests have been made to appoint persons indicated
not by the President of NIK, but by the Speaker of the Sejm - breaching the fundamental provisions
of the Act on the Supreme Audit Office.

In order to defend the independence of NIK, | also had to submit, two times, a motion to dismiss
the Vice-President of NIK who, disregarding the constitutional and legal guarantees of reliable and
objective audit, pressed auditors to change audit findings, especially directly related to the activities
of politicians of the ruling party, the member of which he was before he was appointed the Vice-
President of NIK.

The Central Anticorruption Bureau, a specialised body established to fight corruption in public activities
and in the economy, that has been harassing my family and me, simultaneously refuses to take any
steps, giving no substantiation, following information on corruption and crime prone mechanisms
detected as a result of NIK audits — jus! because these are related to the entities and persons directly
or indirectly connected with the ruling party.

All these actions remind me of the socialist apparatus system that made me arrested and
sentenced to four years in prison in 1980s, for my activities for the sake of Poland’s
independence.

Beyond doubt, intense activities of the special services against my family and myself are related
to planned publication of NIK audit findings, referring to topical issues that are expected by cilizens.

Let me emphasise that before | was appointed the President of NIK, | was the Minister of Finance and
the Head of the National Revenue Administration, and | started an all-out struggle to protect the state
assets of Poland. And when | was the General Inspector for Financial Information, | started
unprecedented fight against corruption and terrorism financing.

Between 1 March 2017 and 4 June 2019, i.e. within 27 months only, the activities of the National
Revenue Administration — which | established and managed - led o a historical success of Poland and
the European Union; the gap in VAT collection was reduced from over 24.2 percent in 2015 to 12.1
percent in 2019. | believe this proves that my activities were effective. Moreover, tax fraud opportunities
for organised crime were significantly limited, the grey area in the fuel and tobacco sectors was
reduced, and the income tax system was significantly sealed.

My activities have led to the reconstruction of the tax foundations in Poland, resulting in about 100
billion euro of additional income tax, which simultaneously proved the effectiveness of my initiative
to establish the specialised Tax Services, the huge scale of misappropriation | had to fight against - for
this reason many people have been now trying to devaluate my achievements and my contribution
to the State's improvement.

Currently, as President of NIK, | have to face new challenges, and their scale and scope, especially
in the context of the latest legally doubtful activities of some Polish state institutions, have never been
so obvious to me.

As President of the Supreme Audit Office of Poland, my activities have led to, among other, elaborating
and implementing a multiannual strategy of NIK, developing and launching innovative IT solutions
to improve the effectiveness of lhe audit process, innovative methods for forecasting, programming and
multiannual planning of the audit process, and establishing a unit for rapid response audits at NIK.



| believe that the attempts made to intimidate my family, my close collaborators and colleagues, and
me, are incompliant with the legal order of Poland and present a threat to the independent community
of Supreme Audit Institutions (SAls).

The guarantees of independence, objeclivity and accountability, set forth in the Lima Declaration
on Auditing Precepts, the Mexico Declaration on Supreme Audit Institutions Independence, and the
Resolutions of the General Assembly of the United Nations (A/66/209 i A/69/228) - destined to serve
as the pillars of the audit function ~ have now been challenged. Article 5 and 8 of the Lima Declaration
provide thal Supreme Audit Institutions must be independent of their auditees, and protected against
external pressures, Therefore, even if a SAl is linked to Parliament and reflects its control function, it still
should be independent, and the relations between the two institutions should be regulated in the
constitution.

My dream is that the Supreme Audit Office of Poland is an independent body - in its audit work and
in making its evaluations. Audit reports provide a source of information on the operations of state
institutions, and they guarantee that Article 2 of the Treaty on the European Union is observed
in Poland, which reads that respect for the rule of law is one of the basic values of the European Union.

On 7 May 2021, | addressed the Heads of the Supreme Audit Institutions of the European Union and
of EUROSAI - the community of independent Supreme Audit Institutions from Europe, with a request for
support and joint action aimed to restore the guarantee of SAl independence in Poland.

| would like to address you to initiate the SIRAM mechanism. At the same time | am counting on
having an in-person meeting with you to discuss the dangerous events and behaviours of the
members of the Polish Government and the services they supervise, which pose a threat to the
constitutional legal order of the Republic of Poland and the Supreme Audit Office of Poland.

L//UU S S M(P\@\éj/

, Marian Bana$
President of the Supreme Audit Office of Poland (NIK)



@ INTOSAI
il 0000

raw . -
DEVELOPMENT INITIATIVE SSEWww. idi.no

v

TO: 7
Executive Officer: Freddy Yves Ndjemba

Ms Elzbieta Witek Our date: 24.01.20212 Our reference:
File No: -

Speaker of the Polish Sejm Your date:24.01.2022 Your reference:

Elzbieta.Witek@sejm.pl;

listy@sejm.gov.pl

Subject: Independence concerns regarding the Supreme Audit Office of Poland (NIK)

Ms Witek,

The INTOSAI Development Initiative (IDI) is a not-for profit, autonomous implementing body mandated to
work with Supreme Audit Institutions (SAls) to sustainably enhance their performance and capacity. The IDI
forms part of the International Organization of Supreme Audit Institutions (INTOSAI) which comprises more
than 190 SAls around the world. The International Organization of Supreme Audit Institutions (INTOSAI)
operates as an umbrella organization for the external government audit community. INTOSAI is a non-
governmental organization with special consultative status with the Economic and Social Council (ECOSOC)
of the United Nations.

We have been recently been informed by the Supreme Audit Office (NIK) of Poland, of developments that
can be considered as threat to their independence. SAls are key pillars of accountability and can only perform
their work if they are free from interference and independent. The concept of Independence for SAls is
encapsulated in the Mexico Declaration on SAl Independence (INTOSAI P-10) which can be used to benchmark
the level of independence of a SAl or assess any potential infringement to independence.

The NIK has brought to our attention the challenges they are facing which includes the following:
1) Several attempts to waive the immunity of the President of the NIK.
2) Significant delays in the appointment of members of the Council of the NIK.

3) Searches in the premises of the NIK Headquarters and confiscation of the Head of SAls devices and
working documents.

To substantiate their concerns, NIK has provided us with copies of the motions addressed to Parliament for
appointment of the members of Council, as well as a summary of events. The different documents submitted
provides NIK’s views on the issue at hand, including the relevant constitutional and legal dispositions, and
independence principles that are infringed by the recent development.

+47 22179500
info@idi.no

Stenersgata 2, N-010slo, Norway Effective, accountable and inclusive Supreme Audit Institutions



From our perspective, without forming any preliminary opinion on the issue, we would like to stress that key
elements of the Independence of a SAl, as it is encapsulated by the Mexico Declaration, includes the existence
of an appropriate and effective constitutional and legal framework and importantly, the application of all the
provisions of this framework (Principle 1). It also stresses the need for the of the independence of the Head
of SAl, including security of tenure and legal immunity in the normal discharge of their duties (Principle 2).
Another principle of importance relates to the freedom of the SAl to decide the content, timing of audit
reports and to publish and disseminate them, without facing any repercussion.

It is for that purpose that we have developed a dedicated mechanism called SIRAM (SAl Independence Rapid
Advocacy Mechanism) to provide advocacy support to SAls when they feel their independence is challenged,
and we have currently opened a SIRAM case on the request of the Supreme Audit Office of Poland. One key
element of the SIRAM is to carry out a balanced and detailed assessment of the case, by gathering the
perspective and views of informed stakeholders. It is against that backdrop that we are contacting you in
order to:

1.  Get your opinion on the Supreme Audit Office’s view of the case
2. Kindly ask you to provide us with any documentation or information that could substantiate your
position or help us better understand the case and the context

We would highly appreciate if you could revert to us at your earliest convenience and we would also be
available for any follow-up discussion you may wish to have with us. We also attach to our correspondence
the terms of reference of the SIRAM, the Mexico Declaration on SAl Independence, as well as the letter sent
to us by the Supreme Audit Office of Poland.

Einar Ggrrissen
Director General

8 +47 22179500
b info@idi.no
Q Stenersgata 2, N-010slo, Norway
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Executive Officer: Freddy Yves Ndjemba
Our date: 24.01.20212 Our reference:
Mr Tomasz Grodzki FileNo: . ]
Your date:24.01.2022 Your reference:

Speaker of the Senate
tomasz.grodzki@senat.gov.pl;

kontakt@senat.gov.pl

Subject: Independence concerns regarding the Supreme Audit Office of Poland (NlK)

Mr. Grodzki,

The INTOSAI Development Initiative (IDI) is a not-for profit, autonomous implementing body mandated to
work with Supreme Audit Institutions (SAls}) to sustainably enhance their performance and capacity. The IDI
forms part of the International Organization of Supreme Audit Institutions (INTOSAI} which comprises more
than 190 SAls around the world. The International Organization of Supreme Audit Institutions (INTOSAI)
operates as an umbrella organization for the external government audit community. INTOSAI is a non-
governmental organization with special consultative status with the Economic and Social Council (ECOSOC)
of the United Nations.

We have been recently been informed by the Supreme Audit Office (NIK) of Poland, of developments that
can be considered as threat to their independence. SAls are key pillars of accountability and can only perform
their work if they are free from interference and independent. The concept of Independence for SAls is
encapsulated in the Mexico Declaration on SAl Independence (INTOSAI P-10) which can be used to benchmark
the level of independence of a SAl or assess any potential infringement to independence.

The NIK has brought to our attention the challenges they are facing which includes the following:
1) Several attempts to waive the immunity of the President of the NIK.
2) Significant delays in the appointment of members of the Council of the NIK.

3) Searches in the premises of the NIK Headquarters and confiscation of the Head of SAls devices and
working documents.

To substantiate their concerns, NIK has provided us with copies of the motions addressed to Parliament for
appointment of the members of Council, as well as a summary of events. The different documents submitted
provides NIK’s views on the issue at hand, including the relevant constitutional and legal dispositions, and

independence principles that are infringed by the recent development.

i +47 22179500
£ info@idi.no

(*] Stenersgata 2, N-010slo, Norway
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From our perspective, without forming any preliminary opinion on the issue, we would like to stress that key
elements of the Independence of a SAl, as it is encapsulated by the Mexico Declaration, includes the existence
of an appropriate and effective constitutional and legal framework and importantly, the application of all the
provisions of this framework (Principle 1). It also stresses the need for the of the independence of the Head
of SAl, including security of tenure and legal immunity in the normal discharge of their duties (Principle 2).
Another principle of importance relates to the freedom of the SAl to decide the content, timing of audit
reports and to publish and disseminate them, without facing any repercussion.

It is for that purpose that we have developed a dedicated mechanism called SIRAM (SAl Independence Rapid
Advocacy Mechanism) to provide advocacy support to SAls when they feel their independence is challenged,
and we have currently opened a SIRAM case on the request of the Supreme Audit Office of Poland. One key
element of the SIRAM is to carry out a balanced and detailed assessment of the case, by gathering the
perspective and views of informed stakeholders. It is against that backdrop that we are contacting you in
order to:

1.  Get your opinion on the Supreme Audit Office’s view of the case
2. Kindly ask you to provide us with any documentation or information that could substantiate your
position or help us better understand the case and the context

We would highly appreciate if you could revert to us at your earliest convenience and we would also be
available for any follow-up discussion you may wish to have with us. We also attach to our correspondence
the terms of reference of the SIRAM, the Mexico Declaration on SAl Independence, as well as the letter sent
to us by the Supreme Audit Office of Poland.

Einar Gorrissen
Director General

+47 22179500
info@idi.no
Stenersgata 2, N-010slo, Norway
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2" OF THE REPUBLIC OF POLAND Warsaw, 4 February 2022

prof. TOMASZ GRODZKI

Mr Einar Gorrissen
Director General
of the INTOSAI Development Initiative

Dear Mpr. Director,

the matters described by Mr. Marian Bana$ are common knowledge to us and
we have no right to believe that they did not occur. What is more, Mr. Marian Banas
has provided an extensive explanation of his situation to the Extraordinary Comunittee
to clarify the cases of illegal surveillance and their impact on the election process
in Poland, in which he personally confirmed that he feels unjustifiably attacked by
the government.

There are many signs that the present government is heading in the direction
of authoritarianism, attacking not only the Supreme Audit Office, Mr. Marian Bana$ and
his family, bul also the Senate of the Republic of Poland, which is in the hands of
the opposition, independent judges and prosecutors.

Yours sincerely,

- .
joman Covordolil

‘




Warsaw, |5  June 2022
Rzeczypospolitej Polskiej

BPSP.183.1.2022 .2
Mr Einar Gorissen
Director-General

INTOSAI Development Initiative

Dear Mr. Director,

In response to your letter of 24 January 2022 on concerns regarding the independence of
Poland’s Supreme Audit Office (NIK), | provide the following position and explanation.

The speech by the President of the NIK of 26 October 2021 {BOE.0712.001.2021) addressed
to the INTOSAI Development Initiative demonstrates his lack of understanding and
disrespect for the legal framework in which the NIK operates.

In Poland, this framework is set by the provisions of the Constitution of the Republic of
Poland and the Act of 23 December 1994 on the Supreme Audit Office (the "NIK Act").
Within this framework, the most important is:

The principle of subordination of the Supreme Audit Office to the Sejm

Article 202(2) of the Constitution establishes the principle of the NIK's subordination to the
Sejm. According to this principle, the Supreme Audit Office is subject to the Sejm. At
the same time, the provisions of the Constitution and the NIK Act set out the specific
instruments through which the NIK's subordination to the Sejm is expressed. In this context,
the following should be mentioned:

1. The power of the Sejm to commission the NiK to inspect certain matters (Articie 8(1) of
the NIK Act);

2. The power of the Sejm to dismiss the President of the NiK (Article 17(1) of the NIK Act);

3. The obligation of the NIK to submit the annual work plan of the NIK to the Sejm (Article
6(2) of the NIK Act);

4.  The obligation of the NIK to submit an activity report to the Sejm (Article 204(2) of the
Constitution);

5.  The obligation of the NIK to submit certain documents to the Sejm (analysis of the
execution of the state budget and assumptions of the monetary policy, opinion on the
discharge, information on the results of audit — Article 204(1) of the Constitution);
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6.  The power of the Sejm to waive the immunity of the President of the NIK {Article 206
of the Constitution);

7.  The obligation of the NIK President to take the oath before the Sejm (Article 15 of the
NIK Act);

8.  The power of the Sejm to control the implementation of the NIK budget (Article 26(3)
of the NIK Act).

Some of the competences expressing the NIK's subordination to the Sejm are exercised
directly by the Marshal of the Sejm. These include:

Appointing members of the NIK Council upon the request of the NIK President (Article
22(2) and (6) of the NIK Act);

Appointing and dismissing Vice-Presidents of the NIK upon the request of the NIK
President {Article 21(1) of the NIK Act);

Giving consent to the appointment and dismissal of the Director General of the NIK by
the NIK President (Article 21(2) of the NIK Act);

Granting the statutes of the NIK upon the request of the NIK President (Article 25(2) of
the NIK Act);

Determining, upon the request of the NIK President, by order, of the required
qualifications, principles of remuneration and tables of positions of NIK employees (see
Article 97 of the NIK Act);

Ordering the immediate release of the NIK President who has been detained in
connection with his apprehension in the commission of an offence (Article 18 of the NIK
Act).

The principle of NIK's subordination to the Sejm is further reflected in the establishment of a
special Sejm committee. That is the State Control Commission, whose scope of activities
includes, among other things, conducting periodic evaluations of the activities of the
Supreme Audit Office (see item 3 of the attachment to the resolution of the Sejm of the
Republic of Poland of 30 July 1992 — Regulations of the Sejm).!

The regulations indicated above fully implement Principle 1 of the "INTOSAI Declaration of
Mexico on the Independence of Supreme Audit Institutions" (INTOSAI P-10). That is, there is
an adequate and effective legal/constitutional/statutory framework in Poland, which defines
the independence of SAls.

Indicating the above legal framework within which the President of the NIK is obliged to
function and which he does not seem to notice, | refer to the particular issues raised in the
Director's letter.

1Z. Gromek, Legal opinion concerning the admissibility of summoning the Marshal of the Sejm as a witness

pursuant to Article 42(1) of the Act on the Supreme Audit Office, BAS-WAK-212/22, Warsaw, 14/02/2022, pp.
11-12
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Waiver of immunity of the President of the NiK

It is not true that there have been 'several attempts to waive the immunity of the President
of the NIK', as indicated in the Director's letter. One request for a waliver of the current NIK
President's immunity has been lawfully forwarded to the competent authorities for
consideration.

According to the law, the NIK President is entitled to immunity (Article 206 of the
Constitution). The NIK President may not be held criminally responsible or deprived of
freedom without the prior consent of the Sejm. This provision ensures, even now, the
required independence of the NIK and creates conditions for the NIK to carry out an
independent (autonomous) assessment of the activities of audited entities. In this sense, the
immunity of the NIK President guarantees that the control exercised by the body headed by
him is free from outside pressures that could distort its results. Immunity guarantees the
President of the NIK the freedom to exercise his functions and protects the independence of
the President of the NIK himself.2

The above regulation fully implements Principle 2 of INTOSAI P10.

The guarantee of immunity enjoyed by the President of the Supreme Audit Office is not
tantamount to impunity and does not exclude, under appropriate circumstances, the
possibility of waiving immunity. Immunity does not mean that the criminal liability of the NIK
President is entirely excluded. However, its validity — until the Sejm waives it — introduces
only a temporary lack of the possibility of its enforcement. In Polish law, the possibility and
procedure for waiving the immunity of the NIK President is provided for in the Constitution,
the NIK Act and Sejm's Regulations. The waiver of immunity of the NIK President is a
competence of the Sejm alone, exercised without any participation by othér bodies, in
particular the Senate. This results from the NiK's subordination to the Sejm and the
responsibility that the NIK President bears before the Sejm.3

As regards the waiver of the immunity of the President of the Supreme Audit Office, | would
like to inform you that in a motion dated 5 July 2021, the Regional Prosecutor in Biatystok
requested that the Sejm consent to the criminal prosecution of the President of the Supreme
Audit Office. As the Marshal of the Sejm, acting pursuant to Article 18¢c(3) of the NIK Act, on
29 July 2021, 1 referred the above motion to the Committee on Rules of Procedure,
Parliamentary Affairs and Immunity — for consideration.

The Committee on Rules of Procedure, Parliamentary Affairs and Immunity, having
considered this motion at its meetings on 10 August 2021, 25 and 26 January 2022, pursuant

2 M. Stebelski {in:], M. Safjan, L. Bosek, Constitution of the Republic of Poland. Commentary, Warsaw 2016, vol.
I p. 1410

3 w. Sokolewicz [in:] L. Garlicki [ed.], Constitution of the Republic of Poland. Commentary, Warsaw 2003, vol.
lfl, p. 2 (concerning art. 206)
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to Article 18¢(7) of the Act on the NIK, submitted a proposal to the Sejm to adopt this
motion.

| want to point out that the President of the NIK had the right and was guaranteed the
opportunity to be present and speak at the above-mentioned parliamentary committee
meetings, either personally or through proxies appointed by him. The President of the NIK
exercised this right. It must be emphasised that the final decision on waiving the immunity of
the President of the NIK rests with the Sejm. In contrast, the decision on his possible criminal
liability rests with the courts which exercise the administration of justice in the Republic of
Poland.

To sum up: the exercise of competence by state authorities within the framework of the
legally prescribed procedure for waiving procedurai immunity in no way contradicts INTOSAI
Principle 2 P-10.

immunity of the President of the NIK

In a letter dated 26 October 2021. The President of the NIK complains about the procedural
activities carried out by the Central Anti-Corruption Bureau in the "NIK Headquarters" and
his private flat consisting in a search. It does not appear from the above that the immunity of
the President of the NIK has been in any way violated, requiring the reaction and
intervention of the Marshal of the Sejm. Pursuant to Article 206 of the Constitution, the
President of the Supreme Audit Office may not be detained or arrested, except in the
commission of an offence and if his detention is necessary to ensure the proper course of
proceedings. The Marshal of the Sejm shall be immediately notified of the detention, who
may order the immediate release of the detainee. The privilege of inviolability of the NIK
President relates exclusively to his person and, contrary to the misconception of the NIK
President, this privilege does not extend to his family members or to the premises where the
NIK President or his family members reside. Analogous legal regulations apply in Poland to,
among others, MPs, who also enjoy immunity and the privilege of inviolability, however
these regulations do not extend to the premises occupied by MPs, among other things, to
the premises of their parliamentary offices.® On the other hand, a search is an evidentiary
activity regulated by the provisions of the Code of Criminal Procedure, which falls within the
competence of the public prosecutor, as well as the Police and other authorities acting upon
the order of a court or public prosecutor. Persons whose rights have been violated during a
search are entitled to protection measures provided for in the provisions of criminal
procedure. The Marshal of the Sejm is not competent in this respect, especially since in this
case, the integrity of the President of the NIK was not violated, which, according to the law,
would give the Marshal of the Sejm the possibility to intervene accordingly.

4 ), Karolczak [in;], Status posia. A selection of legal opinions to art. 1-24 of the Act of 9 May 1996 on the
performance of the mandate of deputy and senator (Dz. U. of 2003, No. 221, item 2199, as amended), Warsaw
2007, pp. 202-204.
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Appointment of the Members of the NIK Council

Under the NIK Act, the appointment of the NIK Council members is the responsibility of the
Marshal of the Sejm, acting on the request of the NIK President. it results, as mentioned
above, from the constitutional principle of NIK's subordination to the Sejm and the
responsibility of the NIK President before the Sejm. The principle of NIK's subordination to
the Sejm is also expressed in the procedure whereby the NIK President's motions appointing
members of the NIK Council are subject to an opinion by the relevant Sejm committee — the
Commission for State Control mentioned above. In each case, when the NIK President
requests the appointment of the NIK Council member, the Marshal of the Sejm refers the
request to this committee. After obtaining the committee's opinion, the Marshal of the Sejm
decides on the appointment to the NIK Council or refuses to appoint the person indicated by
the NIK President. It applies in particular to those cases where the committee has expressed
a negative opinion on the nomination submitted.

I want to emphasise that the appointment of the NIK Council member is the responsibility of
the Marshal of the Sejm, who is not bound by the nomination made by the NIK President. In
the case of refusal to appoint a candidate indicated by the NIK President, the Marshal of the
Sejm shall request the NIK President to present another candidate. These should be
candidates who will be accepted by the Sejm bodies to which NIK is subordinate. Despite the
extensive correspondence between the Marshal of the Sejm and the President of the NiK on
these matters, he does not seem to recognise the importance of the regulations in force in
this respect, as demonstrated, among others, by his letter of 26 October 2021 to the
Director discussed in this matter. The Sejm of the Republic of Poland, whose work | have the
honour to direct, has the right and obligation to require the NIK and its President to respect
the principle enshrined in the Constitution that the NIK is subordinate to the Sejm.

I disapprove, however, of any action taken by the President of the NIK that disregards this
systemic principle, which was introduced in Poland as early as 1921.

At the same time, | want to notify you that in the current parliamentary term, the Sejm has
rejected the reports on the activities of the NIK.

On 28 October 2020. - A report for the period covering the activities of the NIK in 2019.
On 1 October 2021, the report for the period covering the activities of the NIK in 2020.

Moreover, contrary to the applicable law, the President of the NIK, despite his reported
resignation, to this day has not applied to the Marshal of the Sejm for permission to dismiss
the Director General of the NIK, and at the same time has made an actual change in this
position. Twice, in letters dated 28 April 2022 and 31 May 2022, | drew the attention of the
President of the NIK to the unlawfuiness of his conduct in this matter.

The NIK President's activities going beyond the constitutional and statutory framework of
his competence mentioned at the beginning of this letter also include unprecedented steps
aimed at putting pressure on the Marshal of the Sejm by attempting to include his activities
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as a Member of the Sejm in the audit activities. The steps taken by NIK, which have no basis
in law, manifest themselves in attempts to summon the Marshal of the Sejm for questioning
by staff subordinate to the President of the NIK and then to impose fines on the Marshal by
these staff. Under the law, MPs' activities are not subject to NIK's control, and NIK's use of
repressive measures against MPs, including those holding the position of Marshal of the
Sejm, is unacceptable.

The Sejm's lack of acceptance for the activities of an institution subordinate to it, such as
NIK, puts in a different light the actions of the President of the NIK taken in disregard of the

legal regulations in force and the subsequent application for activation of the SIRAM
mechanism.

| ask you to take note of the above position in the case presented by the Director.

Yours sincerely,

MARSHAL OF THE SEIM

(-) Elzbieta Witek



(e

Marszalek Sejmu

Warszawa, 9 czerwca 2022r.

Rzeczypospolitej Polskiej

BPSP.183.1.2022,.2
Pan Einar Ggrissen
Dyrektor Generalny

Inicjatywa Rozwojowa INTOSAI

Szanowny Panie Dyrektorze,

w odpowiedzi na pismo z 24 stycznia 2022 r. w sprawie zastrzeien dotyczacych
niezaleznosci Najwyiszej lzby Kontroli w Poisce (NIK), przedstawiam poniisze stanowisko
i wyjasdnienia.

Wystapienie Prezesa NIK z 26 paidziernika 2021 r. (BOE.0712.001.2021) skierowane do
Inicjatywy Rozwojowej INTOSAl jest przejawem jego braku zrozumienia i braku
poszanowania ram prawnych, w ktérych dziata NIK.

W Polsce ramy te wyznaczajg przepisy Konstytucji Rzeczypospolitej Polskiej oraz ustawy
z dnia 23 grudnia 1994 r. o Najwyiszej Izbie Kontroli {,ustawa o NIK”). W tych ramach
najwazniejsza jest:

Zasada podleglosci Najwyiszej Izby Kontroli wobec Sejmu

Artykut 202 ust. 2 Konstytucji ustanawia zasade podlegtosci NIK wobec Sejmu. Zgodnie z nim
Najwyzsza lzba Kontroli podlega Sejmowi. Przy tym, w przepisach Konstytucji
i ustawy o NIK zostaty okreslone szczegétowe instrumenty, przez ktére wyraza sie podiegtosé
NIK wzgledem Sejmu. W tym kontekscie wymienic¢ nalezy:

1. Uprawnienie Sejmu do zlecania NIK kontroli w okredlonych sprawach (art. 8 ust. 1
ustawy o NIK);

2. Uprawnienie Sejmu do odwotania Prezesa NIK {art. 17 ust. 1 ustawy o NIK);
3.  Obowigzek NIK przediozenia Sejmowi rocznego planu pracy NIK (art. 6 ust. 2 ustawy
o NIK);

4. Obowiazek NIK przedfoienia Sejmowi sprawozdania z dziatalnosci (art. 204 ust. 2
Konstytucii)

5.  Obowiazek NIK przediozenia Sejmowi okreélonych dokumentéw (analiza wykonania
budzetu panstwa i zatozeri polityki pienieznej, opinia w przedmiocie absolutorium,
informacje o wynikach kontroli —art. 204 ust. 1 Konstytucji);

6. Uprawnienie Sejmu do uchylenia immunitetu Prezesowi NIK (art. 206 Konstytucji);



-2-

7. Obowiazek Prezesa NIK do ztozenia $lubowania przed Sejmem (art. 15 ustawy o NIK);
8. Uprawnienie Sejmu do kontroli wykonania budzetu NIK {art. 26 ust. 3 ustawy o NIK).

Czes¢ kompetencji wyrazajacych podlegtosé NIK wobec Sejmu jest realizowana bezposrednio
przez Marszatka Sejmu. Zaliczaj3 sie do nich:

Powotywanie na wniosek Prezesa NIK cztonkéw Kolegium NIK (art. 22 ust. 2 i ust. 6
ustawy o NIK);

Powotywanie i odwotywanie na wniosek Prezesa NIK wiceprezeséw NIK (art. 21 ust. 1
ustawy o NIK);

Wyrazanie zgody na powofanie i odwotanie przez Prezesa NIK dyrektora generalnego
NIK {art. 21 ust. 2 ustawy o NIK);

Nadawanie na wniosek Prezesa NIK statutu NIK (art. 25 ust. 2 ustawy o NIK};

Okreélenie na wniosek Prezesa NIK, w drodze zarzadzenia, wymaganych kwalifikacji,
zasad wyhagradzania oraz tabel stanowisk pracownikow NIK {zob. art. 97 ustawy o NIK);
Nakazanie natychmiastowego zwolnienia Prezesa NIK, ktory zostat zatrzymany
w zwigzku z ujeciem go na gorgcym uczynku przestepstwa {art. 18 ustawy o NIK).

Zasada podlegiosci NIK wobec Sejmu znajduje ponadto wyraz w powotaniu szczegolnej
komisji sejmowej. Jest nig Komisja Kontroli Parstwowej, ktérej zakres dziatania obejmuje
m.in. przeprowadzanie okresowych ocen dziatalnosci Najwyiszej Izby Kontroli (zob. pkt 3
zatacznika do uchwaty Sejmu Rzeczypospolitej Polskiej z dnia 30 lipca 1992 r. — Regulamin
Sejmu).

Wskazane wyzej regulacje w petni realizujg Zasade 1 ,Deklaracji INTOSAI z Meksyku
w sprawie niezaleznosci najwyzszych organdw kontroli” (INTOSAI P-10). To znaczy, ze istniejg
w Polsce odpowiednie i skuteczne ramy prawne/konstytucyjne/ustawowe, ktére
szczegolowo okreslajg niezaleznosé NOK.

Wskazyjac na powyisze ramy prawne, w ktdrych Prezes NIK obowigzany jest funkcjonowad,
a ktérych sam zdaje sie nie dostrzegaé, odnosze sie do poszczegélnych kwestii poruszonych
w pi$mie Pana Dyrektora.

Uchylenie immunitetu Prezesa NIK

Nie jest prawda, jakoby miaty miejsce ,kilkukrotne préby uchylenia immunitetu Prezesa
NIK”, jak to wskazano w pi$mie Pana Dyrektora. W sprawie uchylenia immunitetu obecnemu
Prezesowi NIK wplynat jeden wniosek, ktéry zgodnie z prawem zostal przekazany wiasciwym
organom w celu rozpatrzenia.

Zgodnie z prawem Prezesowi NIK przystuguje immunitet (art. 206 Konstytugji). Prezes NIK nie
moze by¢ bez uprzedniej zgody Sejmu pociggniety do odpowiedzialnosci karnej ani

1Z. Gromek, Opinia prawna dotyczgca dopuszczalno$cl wezwanta Marszatek Sejmu w charakterze swiadka w
trybie art. 42 ust. 1 ustawy o Najwyzszej Izbié Kontroli, BAS-WAK-212/22, Warszawa 14.02. 2022 r., 5. 11-12
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pozbawiony wolnosci. Przepis ten zapewnia NIK, takie w tej chwili, wymagang niezaleino$é
i stwarza NIK warunki do dokonywania przez ten organ samodzielnej (autonomicznej) oceny
dziatalnosci kontrolowanych podmiotéw. W tym sensie immunitet Prezesa NIK gwarantuje,
ze kontrola, jakq sprawuje kierowany przez niego organ, jest wolna od wszelkich naciskéw
pozamerytorycznych, ktére moglyby wypaczac jej wynik. Immunitet gwarantuje Prezesowi

NIK swobode wykonywania przez niego funkcji oraz chroni niezaleznos¢ samego Prezesa
NIK2

Powyisza regulacja w pefni realizuje zasade 2 zawartag w INTOSAI P10.

Gwarancja immunitetu przystugujacego Prezesowi NIK nie jest rGwnoznaczna z bezkarnoscia
I nie wyklucza, przy speinieniu odpowiednich przestanek, mozliwosci uchylenia immunitetu.
Immunitet nie powoduje, ze catkowicie wytaczona jest odpowiedzialnosé karna Prezesa NIK,
ale jego obowigzywanie — do czasu uchylenia przez Sejmu - wprowadza jedynie czasowy brak
mozliwosci jej egzekwowania. W polskim prawie mozliwos¢ oraz procedura uchylenia
immunitetu Prezesa NIK przewidziana jest w Konstytucji, ustawie o NIK oraz Regulaminie
Sejmu. Uchylenie immunitetu Prezesowi NIK jest kompetencja samego Sejmu, wykonywang
bez jakiegokolwiek udziatu innych organdéw, w szczegdlnosci Senatu. Wynika to z podlegtosci
NIK Sejmowi oraz odpowiedzialnosci, jakg Prezes NIK ma ponosic¢ przed Sejmem?.

W kwestii uchylenia immunitetu Prezesowi NIK informuje, 2e Prokurator Regionainy w
Biatymstoku wnioskiem z dnia 5 lipca 2021 r. wystapit 0 wyrazenie zgody przez Sejm na
pociagniecie do odpowiedzialnosci karnej Prezesa Najwyisze] lzby Kontroli. Jako Marszatek
Sejmu, dziatajagc na podstawie art. 18¢ ust. 3 ustawy o NIK, w dniu 29 lipca 2021 r.
skierowatam powyiszy wniosek do Komisji Regulaminowej, Spraw Poselskich
i Immunitetowych —w celu rozpatrzenia.

Komisja Regulaminowa, Spraw Poselskich i Immunitetowych po rozpatrzeniu tego wniosku
na posiedzeniach w dniach 10 sierpnia 2021 r., 25 i 26 stycznia 2022 r. na podstawie art. 18¢
ust. 7 ustawy o NIK, przedtozyta Sejmowi propozycje przyjecia tego wniosku.

Wskazuje przy tym, ze Prezes NIK miat prawo i zapewniong mozliwosé¢ obecnosci i
wypowiadania sie na posiedzeniach wymienionej komisji sejmowej, czy to osobiécie czy
przez ustanowionych przez siebie petnomocnikow. Z tego prawa Prezes NIK skorzystat.
Podkreslenia wymaga, ze ostateczna decyzja co do uchylenia immunitetu Prezesowi NIK
nalezy do Sejmu, a rozstrzygniecie ewentualnej odpowiedzialnosci karnej Prezesa NIK nalezy
do saddw, ktdre sprawujg wymiar sprawiedliwosci w Rzeczypospolitej Polskie].

2 M. Stebelski [w:], M. Safjan, L. Bosek, Konstytucja RP. Komentarz, Warszawa 2016, t. Il. 5. 1410

3 w. Sokolewicz [w:] L. Garlicki [red.], Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2003, t. I, s.
2 (dot. art. 206)
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Reasumujac: realizacja kompetencji przez organy paristwa w ramach przewidzianej prawem
procedury uchylenia immunitetu procesowego w zaden sposéb nie stoi w sprzecznosci
z Zasadq 2 INTOSAI P-10.

Nietykalnos$¢ Prezesa NIK

W pidmie z 26 paidziernika 2021 r. Prezes NIK skarzy si¢ na czynnosci procesowe
prowadzone przez Centralne Biuro Antykorupcyjne w ,Centrali NIK” i jego prywatnym
mieszkaniu polegajace na przeszukaniu. Z powyzszego nie wynika, aby zostata w jakikolwiek
sposdb naruszona nietykalnoéé Prezesa NIK, wymagajaca reakeji i interwencji Marszatka
Sejmu. Zgodnie z art. 206 Konstytucji, Prezes Najwyiszej Izby Kontroli nie moie byé
zatrzymany lub aresztowany, z wyjatkiem ujecia go na goracym uczynku przestgpstwa i jezell
jego zatrzymanie jest niezbedne do zapewnienia prawidlowego toku postgpowania.
O zatrzymaniu niezwlocznie powiadamia sie Marszalka Sejmu, ktéry moze nakazac
natychmiastowe zwolnienie zatrzymanego. Przywilej nietykalnosci Prezesa NIK odnosi sig
tylko i wylacznie do jego osoby i wbrew bfednemu przekonaniu Prezesa NIK przywilej ten nie
rozcigga sie na cztonkow jego rodziny oraz na pomieszczenia, w ktorych Prezes NIK lub
cztonkowie jego rodziny przebywaja. Analogiczne regulacje prawne dotycza w Polsce m. in.
postow, ktdrym rowniez przystuguje immunitet oraz przywilej nietykalnosci, przy czym nie
rozciggaja sie one na pomieszczenia zajmowane przez postéw, m. in. na lokale biur
poselskich®. Natomiast przeszukanie jest czynnoscia dowodowy uregulowana w przepisach
Kodeksu postepowania karnego, ktéra nalezy do kompetencji prokuratora, a takze Policji i
innych organdéw dziatajacych na polecenie sadu lub prokuratora. Osobom, ktérych prawa
zostaly naruszone podczas przeszukania, przystuguja $rodki ochrony przewidziane w
przepisach postepowania karnego. Marszatek Sejmu nie ma w tym zakresie kompetencji,
zwlaszcza ze w tej sprawie nie doszto do naruszenia nietykalnosci Prezesa NIK, co zgodnie 2
prawem dawatoby Marszatkowl Sejmu mozliwo$¢ podjecie stosownej interwencji.

Powolywanie cztonkow Kolegium NIK

Zgodnie z ustawa o NIK, powolywanie czionkéw Kolegium NIK nalezy do kompetencji
Marszatka Sejmu dziatajagcego na wniosek Prezesa NIK. Wynika to, o czym wspomniano
powyiej, z konstytucyjnej zasady podlegtosci NIK Sejmowi i odpowiedzialnosci Prezesa NIK
przed Sejmem. Wyrazem zasady podlegtosci NIK Sejmowi jest takze procedura, polegajaca
na tym, ze wnioski Prezesa NIK w sprawie powotania cztonkdw Kolegium NIK podlegajg
opiniowaniu przez wiasciwa komisje sejmowa - wymieniong juz Komisje do Spraw Kontroli
Paristwowej. W kazdym przypadku, w ktérym Prezes NIK wystepuje o powotanie cztonka
Kolegium NIK, Marszatek Sejmu kieruje taki wniosek do tej komisji. Po uzyskaniu opinii
komisji, Marszatek Sejmu podejmuje decyzje o powotaniu w skiad Kolegium NIK badi tez

4 ). Karolczak [w;], Status posta. Wybdr ekspertyz prawnych do art. 1-24 ustawy 2z dnia 9 maja 1996 r. o

wykaonywaniu mandatu posia i senatora (Dz. U. z 2003 r. Nr 221, poz. 2199, ze zm.}, Warszawa 2007, s. 202-
204.
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odmawia powofania wskazanej przez prezesa NIK osoby. Dotyczy to szczegdlnie tych
przypadkow, w ktérych komisja wyrazita negatywng opinie w sprawie zgloszonej
kandydatury.

Podkreslam, ze powotanie cztonka Kolegium NIK nalezy do kompetencji Marszatka Sejmu,
ktéry nie jest zwiagzany wskazaniem dokonanym przez prezesa NIK. W przypadku odmowy
powotania wskazanego przez Prezesa NIK kandydata, Marszatek Sejmu zwraca sie do Prezesa
NIK o przedstawienie innej kandydatury. Powinny to by¢ kandydatury, ktére zyskaja
akceptacje organdw Sejmu, ktéremu NIK podlega. Pomimo obszernej korespondencii
prowadzone] przez Marszatka Sejmu z Prezesem NIK w tych sprawach, zdaje sie on nie
dostrzegaé wagi obowijgzujacych w tym 2zakresie przepiséw, czego wyrazem jest m. in.
omawiane w tej sprawie jego pismo z 26 paZdziernika 2021 r. skierowane do Pana Dyrektora.
Sejm Rzeczypospolitej Polskiej, ktérego pracami mam zaszczyt kierowaé, ma prawo i
obowigzek wymagania od NIK i jej Prezesa respektowania zapisanej w Konstytucji zasady
podlegtosci NIK Sejmowi.

Z dezaprobata oceniam natomiast wszelkie dziatania Prezesa NIK, podejmowane z
pominieciem tej zasady ustrojowej wprowadzonej w Polsce juz w 1921 r.

Jednoczesnie pragne poinformowad, ze w biezacej kadencji, Sejm odrzucit sprawozdania z
dziatalnosci NIK.

W dniu 28 paidziernika 2020 r. -~ sprawozdanie za okres obejmujacy dziatalnosé NIK w
2019r.
W dniu 1 pazdziernika 2021 r. sprawozdanie za okres obejmujacy dziatalnosé NIK w
2020r.

Ponadto, wbrew obowigzujgcemu prawu, Prezes NIK, pomimo zgtoszonej rezygnacji, do dnia
dzisiejszego nie wystapit do Marszatka Sejmu z wnioskiem o wyrazenie zgody na odwolanie
Dyrektora Generalnego NIK, a zarazem dokonat faktycznej zmiany na tym stanowisku.
Dwukrotnie, w pismach z dnia 28 kwietnia 2022 r. oraz z dnia 31 maja 2022 r. zwracatam
Prezesowi NIK uwage na sprzecznos$¢ z prawem jego postepowania w tej sprawie.

Do dziatan Prezesa NIK wykraczajacych poza konstytucyjne i ustawowe ramy jego
kompetenc]i, wymienione na wstepie niniejszego pisma naleza takze bezprecedensowe kroki
zmierzajace do wywarcia nacisku na Marszatka Sejmu polegajace na probach objecia
czynnosciami kontrolnymi jego dziatalnosci jako posta na Sejm. Kroki NIK, niemajace oparcia
w prawie, przejawiajg sle w prébach wzywania Marszatka Sejm na przestuchanie przez
podlegly Prezesowi NIK personel, a nastgpnie naktadanie przez ten personel kar pienieznych
na Marszatka Sejmu. Zgodnie z prawem dziatalnos¢ poselska nie podlega kontroli NIK,
a stosowanie przez NIK srodkdw represyjnych wobec posta, w tym piastujacego stanowisko
Marszatka Sejmu, jest niedopuszczalne.
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Brak akceptacji Sejmu dla dziatalnodci podlegtej mu instytucji, jaka jest NIK, stawia w innym
Swietle dziatania Prezesa NIK podejmowane w oderwaniu od obowigzujacych regulagji
prawnych, a nastepnie wystepowanie o uruchomienie mechanizmu SIRAM.

Prosze o wzigcie pod uwage powyzszego stanowiska w przedstawionej przez Pana Dyrektora
sprawie.

Z wyrazami szacunku

MARszaldKl$HIMU

Elzbi ek



NAJWYZSZE) 1Z8Y KONTROLI
MARIAN BANAS

KPK.KPP.011.100.2022 Warszawa, dnia [ f‘elistopada 2022r.

Pan

Einar Gerissen

Dyrektor Generalny

Inicjatywa Rozwojowa INTOSAI

@ce’-w-“j ﬁf‘*‘ff ”977'&(;%%0

W odpowiedzi na pismo skierowane do Pana Dyrektora przez Marszatek Sejmu RP Panig Elzbiete Witek
(pismo z dnia 15 czerwca 2022 r. sygn. BPSP.183.1.2022.2), w ktérym Pani Marszatek odniosta si¢ do
mojego wystapienia z dnia 26 pazdziernika 2021 r. skierowanego wowczas do Inicjatywy Rozwojowej
INTOSAI, przestawiam ponizsze stanowisko.

Potrzeba przedstawienia ponizszego stanowiska jest nieodzowna, poniewaz podniesione przez Panig
Marszatek argumenty majace stanowic swoista replike do wiw wystapienia wymagajq sprostowania oraz
doprecyzowania. Nadmieniam przy tym, ze w pelnej rozciaglosci podzielam zdanie Pani Marszalek, ze
w Polsce ramy prawne dziatania NIK wyznaczajg przepisy Konstytucji RP oraz ustawy o NIK. Niemniej,
przedstawione przez Panig Marszatek okoliczno$ci w tym odnoszace sie do zasad m.in. podlegtosci NIK
wobec Sejmu, uchylenia immunitetu Prezesa NIK czy tez powolywania czionkéw Kolegium NIK -
wymagaja uzupetnienia.

I Podlegtos¢ NIK Sejmowi

Artykul 202 Konstytucji RP okre$la charakter prawny oraz status ustrojowy Najwyzszej izby Kontroli. Po
pierwsze, art. 202 ust. 1 kreuje NIK na poziomie konstytucyjnym, co jest réwnoznaczne z nadaniem NIK
rangi konstytucyjnego organu parstwa, innymi stowy dookresla charakter prawny NIK przez wskazanie
sfery wiadzy publicznej, w ktérej organ ten ma realizowaé swoje zadania (kontrola panstwowa), oraz jego
roli w tej konkretnej sferze (organ naczeiny). Po drugie, art. 202 ust. 2 Konstytucji RP wypowiada sie na
temat ustrojowego usytuowania NIK. W tym kontekscie organ unormowany w osobnym rozdziale
Konstytucji RP i niezaliczajacy sie do zadnej z trzech wyodrgbnionych wladz pozostaje jednoczesnie
powigzany z jednym z organdw wladzy ustawodawczej — charakier tej relacji okresla pojecie podlegtosci



NIK Sejmowt. Po trzecie, art. 202 okresla — w ust. 3 - sposob dziatania NIK. Na poziomie konstytucyjnym
wskazuje metode, z pomoca ktorej NIK ma realizowa¢ swoje zadania czyli kolegialno$c.

Unormowania zawarte w art. 202 Konstytucji RP nalezy traktowa¢ jako fundamentalne w tym sensie,
ze wyznaczajg nieprzekraczalne ramy konstrukcji prawnej NIK, ktdre — z racji konstytucyjnego
umigjscowienia — powinny w istotny sposob determinowac zakres ustawowej regulacji tego organu.
Konieczne jest przy tym laczne odczytywanie poszczegolnych elementéw reguiacji prawnej NIK,
z jednoczesnym uwzglednieniem kolejnosci ich ujecia w ramach art. 202 Konstytucji RP. Od tego bowiem,
w jaki sposdb postrzega sie funkcje kontrolng NIK oraz jej pozycje w tej sferze (ust. 1), zalezy charakter
podlegtosci tego organu Sejmowi (ust. 2). Réwniez okreslenie sposobu dziatania NIK - na zasadach
kolegialnosci — wigze sie cisle z wyjasnieniem samego charakteru prawnego tego organu.

Elementem podmiotowej charakterystyki NIK zawartej w art. 202 ust. 1 Konstytucji RP jest nadanie jej
rangi naczelnego organu kontroli paristwowej. Sformulowanie to wyraznie odnosi sig¢ do funkcji
zastrzezonej NIK na poziomie konstytucyjnym. To znaczy, ze owg naczelno$¢ nalezy rozpatrywac
w $cistym powigzaniu z tg konkretng, a przy tym specyficzng funkcjg o ustalonej tresci. Ujgcie
funkcjonalne zdaje sie w zasadniczym stopniu rozwigzywaé problem utoZsamiania naczelnosci z
nadrzednoscig. Chodzi tu zatem o podkreslenie doniostosci funkeji kontroli paristwowej. Konstytucja RP
nie tylko wyroznia te funkcje, lecz takze juz na tym poziomie zabezpiecza jej niezalezne i samodzielne
wykonywanie przez naczelny organ - NIK. Postuzenie sig formutg naczelnosci wskazuje, Ze na podstawie
rozstrzygnigcia konstytucyjnego, kontrola panstwowa ma by¢ realizowana przez NIK w sposdb
samodzielny, a wigc takze niezawisly i niezalezny od innych organéw panstwowych.

Stwierdzenie, ze ,NIK podlega Sejmowi", jest podstawowym kryterium okreslenia ustrojowej pozycji NiK,
a przez to takze jej relacji z innymi organami panstwa. Ustalenie okreslonego sposobu interpretacji tego
sformutowania ma zatem kluczowe znaczenie dookre$lajace charakter prawny NIK. W aspekcie
jezykowym okreslenia ,podiega”, ,podiegac”, ,podlegtosé” dotycza relacii, w kidrej jeden podmiot jest
uzalezniony od innego, pozostaje w jego dyspozycji czy tez jest mu podporzadkowany. Podleglos¢ wigze
sie zmozliwoscig wladczego oddziatywania podmiotu nadrzednego w stosunku do podrzgdnego. Zakiada
zatem nieréwnos¢ stron, z ktérych jedna umiejscowiona jest w hierarchii wyzej od drugiej. Istniejaca
migdzy nimi relacja, opisywana jako podlegto$¢, stanowi antonim réwnorzednosci, a przy tym wyklucza
niezalezno$¢ czy autonomiczno$¢ tego podmiotu, ktéry ma podlegaé drugiemu. Trzeba podkresiic,
ze relacja podleglosci wynikajaca z art. 202 ust. 2 Konstytucji RP nie wigze sig z podporzadkowaniem
Sejmowi naczelnego organu kontroli paristwowej. Staloby to bowiem w sprzecznosci co najmnigj
z charakterem prawnym NIK. Trybunat Konstytucyjny w wyroku z 1.12.1998 r. (K 21/98,) stwierdzil,
ze podleglos¢ wskazana w art. 202 ust. 2 Konstytucji RP oznacza wigz ustrojowo-prawng, w ktorej
podmioty organizacyjnie nadrzedne moga ingerowac¢ - w przedmiotowo i konstytucyjnie okreslonym
zakresie — w dziatania podmiotéw podporzadkowanych w kazdej ich fazie | w zakresie, za pomocg
$rodkéw dowolnie dobranych do danej sytuacii (ten sam poglad powtérzono w wyroku z 28.6.2000 r., K
25/99). Trybunat zastrzegal wdwczas, ze tak rozumiana podleglo$¢ nie moze naruszaC istoty
samodzielnosci NiK.

Jednoczesnie ttem rozwazan Trybunalu byla problematyka Zrodet prawa i zasadnicze zagadnienie
dotyczylo wowczas tego, czy Marszatek Sejmu moze w drodze zarzadzenia nadawac statut NIK. Trybunat









